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an eminent domain
e Township of
ndemnation complaint
temper 22, 2008, 1
eturnable today.
se I also entered an
court as wall as a
by the plaintifi.
Derg Aviation filed a
asking Lo vacalts the
the monies deposited
ry of other relief,
~party plaintiffs
of Readingion alisc
rvens--— 2xouse me—- &8
‘s order of September
SBAT YO YOur
You, your Honeor.
2 entry of
s right to
and details
your Honor, that Lhe
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Collioquy

1 property is being condemned for preserv

2 purpocses. 1T will result in the presexrv

3 substantial amount of open space as well as o ;

4 natural rescources including wetlands. It 18 a Natural
5 Heritage Site. And there is z nearby site that has

& been deslignated z National Historic Site, as well,

7 There are & host of reasons why this site

2 should be preserved.

9 I want to start with the premise, vyour

10 Heonor, that public purposes are Lo be construed
11 broadly. T don't fThink fthere 1s any dispute with
i2 regard To thait legal facth.
i3 The courts of this =state, the couris of the
14 federal system, and the Unlilted States Supreme Court

15 have aii acknowledged a very flexible approach o

15 evaluating publlic purposes.

7 With that premise, we next consider a legal
18 fact that preservation of cpen space and conservatlion
15 of natural resources is a weil-accoeplted public
20 purpose. [ aon't think that can be disputed.

21 There are ample cases and In fact

22 legislative intent, which makes clear a desirve, and =z
Z3 public p@ilcy of this State Lo preaserve opsn Spaces.

24 In fact the Legislature has noted, vyour

25 Honor, that it is The policy ¢f this Stalte to preserve

i
Colloguy
1 28 much open space a8 posSsliblie,
Z And I would ¢lite, vour Honor, to the Dolan
3 anc the Deland (phonetic spelling) cases that we refer
4 to in our brief
5 The T e
3 COQd%ﬁﬁat:“ﬁ i a ed to
7 purposes and I efer vy o = i
8 Supreme Caurt of Midkif {(phonetlc speiling)
) test. The rational relationship test. And it 2
10 be denied, I think, that there exists a rational
11 relaticn betwesn this Township's conduct and activity
1z with regard to the condemnation case and the puklic
i3 purposes to be served by that.
14 I don't think any of thalt i
15 We may hezr differently fTrom Mr. Oricit
i8 think that’s in dispute., HNor is I t
17 that courts generally defsr toe legisla
18 public purpose.
19 In Midkif the United States
20 noted that leglisliatures-~ and that wou
21 municipal lsgisliatures—-- governing bod
22 suited to delfermine whalt 1s 1n the pub
23 ars better sulted to determine what is
24 Midkif tells us that courits must defear
25 with regard ifo Lhose fvpes of findings.




1 O the 3ta x Hest Orandge case and

2 The Deland case stan t . a2 pzu§agi*icn.

3 Mow, a finding that a condemnation 1s

4 intended to advance & public purpose can only be

5 disrupted by & court find

& 2131 wilil, if vou wil Lhe 1

7 strong burden and he urden, lies

8 challenger—-- a party challenging the condemnation to

9 prove by strong and convincing evidence, your Honor.
10 That¥s the language from the Essex Fells
11 opinion.
1z Strong and convincing evidence of bad
13 faith.
14 Courts —— the Essex Fells cpinlcn goes on
1% to note That courts are reluctant to find bad faith
18 and couple that, vour Honor, with the standard that,
17 generally, municipal acticn is presumed to be lawful.
18 The Bryant casse cut of Atlantic City notes
19 that a party challenging nmunicipal action bears a
20 heavy burden to challenge any municipal action.
21 In fact, vour Honcr, the Brvant <ase says
22 fhat an action can be vac ated onliy if the challenger
23 can show that there exists no sebt of facts which could
24 Justify that municipal conduct.
25 2nd I think it is clear, given the very

e

Colloguy

1 lengthy history of the open space measures, the open
Z space preservation efforts of tThe Township, that there
3 exlsts a very real set of facts on which this decision
4 was made. Acknowledged by the way not only by the
5] municipality here, but by the County, which has
6 designated this site as a FPriority FPreservation Site,
7 bv the State of New Jersey, which has opull this site in
g rhe planning area 0f 4B of the State Development and
G Redeveicyment Pian, which ths name of That planning
10 area 1s Rural Environmentally Sensitive.
H S0 this is a site in which the 3Jtate has
12 made a pelicy decision that This iz an area of Lhe
i3 State where property should be preserved. Open space
14 should be preserved. BAnd I think that’s critical,
i5 vour Henor. This is not Just a municilpality acting on
15 itg own., This is a municipalily acling with reporis
17 prepared by its own professionals and based on
18 planning documents prepared by other levels of
19 government
Z20 This is not a unilateral deciszsion, so to
21 speak, on the part of the Commitiee of The Township of
22 Readington.
23 The Kirby case, which we cite in our brief
24 ig interesting, because 1t speaks of this heavy burde
25 in challenging municipal actlion and says, well that




Colloguy
1 burden never shifrs. In that case a plaintiff is
2 challenging a2 zoning ordinance and the pilaintiff
3 presented inadequate, in the eyes of that court,
4 procfs to challenge that zoning ordinance and the
5 court said, well, the plaintiff needs to do more
& than-- the party challenging the ordinance needs to do
7 more fhan preseni some meager proofs. They neea to-—-
2 and this is consistent with the Essex Fells opinion--
] they need to present strong and convincing evidence.
16 THE COURT: Excuse me one minulte.
11 Will all of vou please sit down? You are
1z biocking the exits.
13 Everyone.
14 Thank vou.
15 THY COURT: Go anhsad Mr. Bhabtican.
16 I am sorry Lo inteyrupt you.
17 ME, RHATICAN: That's okay.
i8 17711 take a moment. T don't think we cite
1g -— I menticned the Bryant case earlier. T don't
20 believe that was cifted in the brief. It's an
21 Appeliate Division opinion, 308 H.J. Super 595.
27 Again, an %p@elia‘@ Division opinion from 1398,
23 S0 what the Kirby opinion tells us i1s that
24 the burden doesn't shift back to the municipality in
25 this type of a challenge. The burden vs with The
il
Collioguy
i property owner or the challenger and it is a very
2 heavy burder and it iz only in The rarvest of cases
3 and 1t is at in this case.
4 iz the public purpcse here? I
5 mentioned them eariier. Some 0f them anyway
& Preservation of open space. FPreservation of
7 wetiands. Preservation of critical specious habltat.
2 ?r@sazvatioﬁ @f Natural Heritage Site. Preservaiion
3 ~ces. And aliso, your Honor,
106 eservation of the airvport. This iz notb
11 e airport. The condemnation and the
12 his that the municipality has sought on
13 wonld allow for substantial modernization
14 . Substantial, frankly, increase in the
15 the airport. And 1T is T
16 i ko erest to see Thi o 8
17 s t an effort, as Solbe :
i8 suggest, Lo destroy the alrport
19 prior occasions could have cond
20 alrport, 1if they wished. They
21 here, Thig is not an effcrit o
22 to wipe it off the face of the e
23 This is an opportunity to preserve the open
24 space and the natural resources surrouncing the
25 girport and to do it in a manner that is least -- has
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1 Che Y oon the ai haz no, I think,

Z nart v, on its oper .

3 e Solberg Avi C any suggests this

4 is a& bad ith taking, vyour Honor. There is no —-

5 there can be no motive to destroy the airport, as I

& said. But public officials have gone on record

7 speaking in favor of preserving the alrport. The --

8 as I said, the Township could condemn the entire

9 airport if it wishes. But scaled back 1ts

10 preservation efforts in an effort to allow the owners
i1 of the airport to reftain ownership, control and we

12 have from Solberg Aviation Company a certification of
i3 Arliensa Feldman a former semployves of the FAA, and

14 strikingly absent from that certification, your Honor,
15 T think is anv suggestion that there will be &
1e negative impact to the operations of this airport
17 resulting from this condemnaliion.
18 and I wotld see even LI there were some

19 imp that would not -- it would not win the day for
20 the berg Aviation Company. But they cannot say
21 any re that this condemnation would negatively
22 imp the operations of the airport. And they don't
23 say £. There will be no phyvsical changes.
Z4 This 1is not & situation where a condemning
25 authorit ‘s trying to take a property Lo construct a

i3
LOLLOORY

1 road O public building, a municipal building. This
2 property is not going to change. It 1s going o

3 remain in its current state. It is going to remaln as
4 cpen space and that’s the reason for the preservation
5 and that's the affesct Qf The preservaticon, as well.

& And, candidil the condemnation will

7 provide gding to the GWﬁezs of the airport. This

2 airpors, iz noted in seme FAR documents we have

9 submitted, as well as the report of the consultant

10 retained the municipality and in H.J.D.C.T. press
i1 release we submiited to the court, that this airport
iz suffers S“FQWPat subﬁzandaré, There have not bes
i3 a ot of capital =13 1 Lo ecent
14 years, This con a
15 a 1ittle it of ]
18 funding to that.

17 That's another chijective here, vour Honor,
18 iz to frankly make this a2 safer alrport.

1 The suggestion that bad faith is reflectec
z0 in campal materialis, I Think, is not well placed.
Z1 The campaign materials T would suggest and would show
22 vour Honor are of recent vintags. We have had some
23 --  this not submitted necessarily in opposition
24 of the order to show cause but in support of the
25 third-par complaint and counterclaim submitted by




Collioguy
1 Solberg Aviation Company. Butbt IT11 a ss 1t.
2 There are campalgn materia nich Solberg
3 wwiation suggest are demonstrative of bad faith or i1l
4 motive in trving to condemn the property. Those
5 campaign materials are-- one set is from a NHovenber
& election in 2005, Another set is [rom a primary
7 election in June of this vear. A long Lime after the
3 municipality made the decision Lo preserve this
9 property and a long time after the municipality --
10 the County and the State found this property to ke a
i1 property worthy of preservation., And so I think that
1z it's kind of putting the cart before the horse to
i3 suggest Tthat These campalgn materials arse
24 demonstrative of 111 motive whan they postdate all the
15 of the relevant documentaiiocn and reports.
16 Frankly, as a matfer of law the statements
i7 are of no conseguence. The language of significance,
14 your Honor, the language of cconseguence in thils case,
19 is contained in a legisiative document itselil, whicno
20 ig the ordinance., #He don't icok beyond the four
21 corners of the ordinance for the intent of Lhe
27 laegislative body, an would cite to an old case Ifrom
23 1948, Bernson versss FEvans, wnich sayvs fThat the intent
24 of the law giver is found in the languade used. 137
25 M.J. Law 511, 1948. Case of tThe Bupreme Couri.
15
Collicguy
1 The gases we gite in our brief, Kramer and
Z Lincoln Heights, Kirby all stand for the same
3 propeslition, vour Honor. These are cases 1n whi
4 there are publlic comments made by members of o
5 bodises, which mighif be deemed to be predudicial or
& somahow have an effect on conduct or actlonsg of a
7 municipal body. And in sach of ?bOS“ cases The courts
2 £id T to thelr opinions.
S erhaps, They are
10 1t on a legislative
11 sit on & planning
17 n a profsssional
13 they make public
14 comme T oal at does not
ib prejudice ov reciose actl : e board on which
16 those pecple . Begcause Lhe board agclts &s a
17 body.
12 In this case the Township Commities acis as
12 unified body., Expressions and campalyn f i
24 individual members of that body are of
21 Honor.
zZ There is a case [oo, by Tthe way, U.5.
23 verses Morgan, U.S. Supremes Court case, 11 .8, 409,
24 1941, deals with comments with The Zecretary of
25 Agriculture with regard Lo regulations that were bein
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1 implemented and Theve was an alt that a privale
z2 letter of the Secretary of Agri would have

3 prefudiced those regulations an effect. The

4 Supreme Court said that's of no In fact the

5 exact language of the court 1 T pertinent

&) here. That he -- referring o retary of

7 Agriculture - he not merely he expressed

& strong views on matters believe to be an issue
& did not unfit him for exercisin ty in

10 subsequent proceedings ordexred court.

11 Demonstrative of the fact that ¢ gommeants are not
12 pertinent to issues -- pertliner Che conduct of

13 the board as a whoie.

14 THE COURT: Are you abkout te concliude vour
15 comments?

16 MR, REA

17 your Honor. I thin

18 TEE <O

1% can sum up?
20 MR, RHATICAN: I wilil Sum Uup, yOur Honox,
21 There are a leot of emotions that zarise in
2z the context of eminent domalin cases are i
23 of controversy in Sonme Cases. Amd a
24 are inflamed often times in these typ
25 rightiy so. Bubt the law 1s impsssi

17
Collooguy
1 The law permits Lhis condemnation to proceed and we
2 ask that the court enter final Sudgment on The ordsr
3 to show cause.
4 I presume we'll be hearing argument on The
5 motion. T don'f know il vou want my argument on ifhe
5 motion To intervense abt the p ent time or my argument
F ——
3 THE COURT: I am golng to call on Mr,
2 Grleff now for his argument.
10 111 hear vou counsel in support of vour
i1 motions.
12 MR. ORLOFF: Theank vou, vyour Honor.
13 I'11 sacdress only the crder Lo show cause
14 at The moment.
15 THE COURT: I*d
16 motions also.
i7 ME. CRLOFF: Okay.
13 I'11 start, if T may, with 2 rezponse Lo
19 Mr. Rhatican,
20 THE COURT: Sure.
Z21 MR, ORLOFEF = o, 1 would
22 suggest, sege wherse we D in this case.
Z23 I don't sav thal by retreating ons inch from
24 the statements tha made under oath in the papers
25 that we filed in ¢ Lo the verified complaini.
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Colloguy
1 This is a return of an order Lo show cause
2 and it's a status that reads essentially as fclilows:
3 We have in acgordance with Section Z3-11 of
4 the stafui= cgﬁtested, and comtested at some 1 T
i and in some detall, the authority of the plain To
o condemn This property.
7 M we started with an order to show
g cause. No prief. A complaint and, obvicusly, if
G there had been no contest to the auvthority, presumably
i0 vour Honor would appoint commissioners today. We
11 submitted our response. We then got --
12 THE COURT: You think sof
13 MR, CRLOFF: We submitted cur response.
14 I would like bo think a good part of Lhatb
15 iz from Mr. Rhnatican.
16 THE CCOURT: Ne. UWrong.
17 M ORLOFEF: Well, in any event we were
18 served Monday night bscause yvour Honor gave the
19 plaintifif a nce Lo reply.
20 COURT:  Um hmm.
21 ORLOFE: #We don't
2z record at this stage of this cas
23 could lead, uld respectiuvily
24 lead to a de on that svervih
25 as a malbter aw, 1s Lrus I
19
Celloguy
in his papers ited some Ccases,
A sion to which we had no opportunity

re we are in this case is there is
1 and legal disputes. There is a
and while they Lry bto distinguish
matter is that there is
; Just in the form of campaion
h That is relevant I would submit
in the form of public statements
rd by the publiic officials who voled
ance and voted for the condemnatior
e The Town to go Iforward.
dence, 1f it 1s accepted, coulid wel
conclude that iine witn the bhoay
ressed in The ex Fells case, in
, and approve a body oi law at
n The Micro ¢ which is T
Court, That 18 a pre
does Thal mean?
:ns that Thwe purpoese, although
pace ~- and let's face it. In
pretextual cases—- but in fact
should be given a chance Lo show,
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1 That rithstandir 311 the talk sbout open space,
z what theyvy really are dolng here-- and we are talking
3 about the purpose behind condemning hundreds of acres
4 of property that my clients have had in their family
5 for many, many years and including development rights
& to this airport-- which in fact, as our papers show
7 and as we should have an cpportunity Lo demonstrate in
g greater detail to your Honor —— as our papers show
9 would effectively and ultimately result in the demise
i f the airport.
1l The theme song thalt has pervaded the
1z actions and words of this fown is nobt Just political
12 literature. Stop the tdetport. And by the way,
14 Yetport, itself, is a rather filery term. The notion
15 stop the Jetport is what caused fhis taking to taks
16 place. Hot a taking of the acres of land that are
17 outside of The perimetsr of the Jeitport, outside of
13 what necessary under law for this Jebport. But a
12 taking of land that 1s within thatlt perimeter and a
20 iimitation on development rights., If hemming in and
21 constraining the airport were not part of the purpcse
22 underliving this taking, whiy do we have in the taking
23 documents—— a limitation on the length of the runway,
24 itgself, a problem for the cowners? ®Why do we have a
25 iimitation on what can be put con that alrperl space?
21
Colloguy
i Why don't we just have a taking of the lands that are
z cutside of the ailrport 1f open space 1s what they
3 want? Because we zll know -- and I think vyour Honor
4 can take notice of this —--  that there is probably no
5 more open space —-- if that's vour real goal -- than
& the open space comprising the land around the alrport
7 and forming part of the zirport properiy.
5 Now what our papers show an
5 prepared to prove in greater detail at
o hearing in this matter 1s that this ta
11 that it takes will have Lhe ect of
iz the owners of this property that this
13 be preserved. as they 3ay U want to
14 i will b@ destroved. Jhe slowly., I it will
15 : ] e to operate for much
16 ctad as they are and
17 d we arse not talking
15 rport. We are talking
19 ige the State and the
Z0 T The airport network
21
22 a in this cases, your Honor,
23 which we had in some of the cther cases -- certainly,
24 in the Essex Fells case —— tThe Kessler case --  and
25 it is important and we are not sayving that, per ss,
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1 because our properbty-- our airporit serves a vital
Z public purpose -- and it does —--  That tThat wmeans
3 that we win automatically. But that is an important
4 element in the ulTimate determination as to whether
5 the taking was pretextual. It was part of the court's
& reason in the Essex Fells case and it was mentlioned
7 even by the Appellate Division in the Micro case,
&2 ch is in the Supreme Court now, where tThe court
9 that the taking was allowed by Mb. Laurel to
10 additional residential housing, but that 1if that
11 Ty had been utilized as had been discussed at
i2 point for assisted living, it might be very
13 rent and thal Kessler might dictate a different
14
15 S0 what we have in this case 1is a taking,
16 r not only is pretextual but it is =z
i7 will have the eifect of destroying,
18 a facility which serves an snormcus publli
19
20 Mow the fact that Readington Township may
Z1 ad open space proposals and plans on record for
22 many vears doesn’t change 1T. With an
23 unity, if we get intc that part of it, we'll
24 hat Tthe stop the jetport notion has been going
25 n for many vyears. The alrport has always been the
23
e nt ?f\qu:j
1 of trving to take this particular cparty.
2 The case —— the cases that =z cited ~-
3 am not going tTo go through all of em, VOur
4 Chviously, we didn't have a chan to o repiy to
5 Rhatican's brief., Buf he talks abo he Kirby
5 And while Kirby upheid the munici action,
7 did, as Essex Fells dig, as Allamuchy did, Lhey
& I at the purpose of the legislatior d did not
9 accept the statements of the leg tors or the
o ents in the ordinance, itseif, asg Lo wny They
11 cing the taking.
12 One does go behind The statemenis,
13 cularly where, as here, There are statements by
14 o officials.
15 We have one obher aspect of . your
16 anﬁ it is tied into our separate enses and
17 ntercl and third-party compl . In
18 t o is design and purpose, which
ie s taking, municipal ofificials in
Z0 ington Township, as we allege, and as I don't
21 can bz denied, deliberately have refused to
22 the implementing ordinance and ordinancses
23 ired by stats law and we have cited to vour Honor
24 tements at public hearings by at least the mayor,
25 running the hearing, Thal never will he ever
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5 ?
er hand an effort to make us belleve Lhat open
space is the goal and the Jetport is just some loose
Talk,

Your Honor, this case cries cut for an
orderly and limited but focused creation of a record.
It may well be that after a record is created and that
afrer some amount of discovery 1s fzken, we'll be back
here,. We may be back here on cross-motions for
summary Jjudgment. But at least at that point we'll
nave the full record Lhat will esnable L[he court, as we
see 1t, to determine that this taking is in fact, as

we say, pretextual.

Unless vour Hon
T

THEE COURT: I don't have - I nave read
all the papers. I don't have any questions.

MR, ORLOFF: Zhall I desl with my mobicon?

THE COGURT: Yes.

ME. CORLOFF: Your Honer, I know you know
from having read the papers the molion is really
addressed to twoe things. It is addressed Lo the lssus
of possession while this matter 1s pending ang that
waz an issue that I had hoped to work oul wiith Mr.

25
Colloguy
1 Rhatican wit clving the court., We couldn™t
Z WwOrx it out, ause after firs{ advising me -- and I
3 am not blaming Mr. Rhatican. He's representing his
4 clients, Aftrer first telling me my collients could have
5 possession, he then came back and said they can have
o possession along with evervooay else in town. And
7 thisz is at 2 point in fime when we are contesting the
e authority—-
S THE COURT: it
10 would give consent, not Lo
11 ME. ORLOFF: Ye
12 And 1 explain i
i3 to That brief and I did it
14 One, ocut of an abundance 0
15 wasn't sure what The brief
1e meant and Mr., Rhatlican can
17 what he's saying is that our s have excluslve
18 nossession while this matter nading vntil it is
1@ resolved on Lhe appelliate le
20 That's what T bhelleve he sald. That's
21 fine. And that answers The possession issue.
22 And the only other issus, vour Honor, 1s
232 whether they should remain with technical title to
24 this property while this matter 1s pending. ind 1
25 would suggest fto the court that something is amiss not
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1 in what the court did. The court was g¢glven an ordsr

Z o show cause. The couri was given an order for

3 declaration of taking. The statute ssems fo permit

4 it. But the fact ¢f the malfsry 1s-- and when we said

5 it was ex parte, we were not reflecting on vyour

5 Honor. #e were simply reflecting on the fact that we

7 were never neard. My glients got ssrved with the

g ordesr Lo show cause and, thereafter, thevy got served

S with the crder for itgking and 1t had been sntersd

10 without any pricr notice or a chance Lo bs heard.

i1 I would suggest Lo your Honor that the

12 statulory scheme 13, perhaps, & little lmperfect here,
13 Decause 1t seems to allow the entry of ths order, for
14 deposit of monies and declaratiom of taking before the
15 respondent has 2 chance Lo or is obligated to file

15 their response, which may contest the authority. The
17 deciaration of fzking was filed bkefore our time gven
18 under the original order to show cause tTo answer had
159 even been reached.
Z0 I suppose 11 wWe had sent a3 letter the day
z21 The order to show cause arrived, and sald we contest
22 the autherity, I am not sure what would have happened
23 at that point because thev aiready had the ovrder. Ons
24 has to guestion, anticipating a challienge to the
Z5 authority, and then receiving 1t, why Readington is so

27
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1 intent upon filing this declaralion and pulting this

2 money into court at this particular Tfime and,

3 therefore, we are asking your Honor to vacate tThart

4 order and direct them o rescind the decliaration of

5 taking.

& I am pleased, however, that they,

7 apparenily, at leaslt as o possession recognize that

S we are entitlied t - posgession.

g T do 1 e guestion of title gets
10 complicated if itle while this is
11 pending and I 4 d why They have dons it
12 arnd I think the it. They seem To say
13 they are entitl se the statufe allows
14 it. I would su te alsc allows the court
s to vacate that court fe it was pramaturely
i6 entered in view of the contest T has arisen here.
17 Thank voun.
18 THE COURT: Thank you.
19 Firkser.
2 FIRKSER: Good morning, yvour Honor.
21 e are many troubling issuss ralised in
22 ion in Mr. Oricfi’s papers regarding the
23 gen the Township and the Sclberg Airport
24
25

0]
o
by
rh
o]
2
o
n
w
i
o3
0
o
4
I
O
t
I,...r
8]
£
-
o
fed
s
ot
i
b
<
m
P
H




Colloguy

i iz bo address a Tundamental limitation on ths

2z Township's authority to condemn with respect Lo the

3 September 22 order permitiing the deposit of funds and
4 a declaration of taking.

5 Over the past decade there has besn z

s history of efforts by Township officialis to acguire

7 this airport and the most recent being the beginning

g of this year when a bond ordinance was adopted for

9 autheorizing 822,000,000 to acqguire,

1G The citlzens petiticned to have a

11 referendum on thaet bond ordinance. A special election
12 took place on Mav 16th on the referendum to defermine
13 whether that bond ordinance should be ratified. In

14 rthe process the Township officials and their public

15 relaticns representatives sold this to the public with
16 reprezentations that The purchase price was nol Lo

17 gxcead 522,000,000,

18 This representation was & foundation of the
12 and a limitation on the Township's
20

21 The cltizens were aware Thal 1o previcus
22 condemnation efforts the airport had issusd an

23 appraizal for the value of the property at

24 $40, 000,000, double the amount of what was being

25 offered. And that was & foundation In terms of [he

25
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1 vote.

2 Now in August 1T comes —--  the Township

3 gets its appralissl at $21,738,000, which is pretiy —-
4 which is butting up against 522,000,000 ftap. BSc it is
5 inconceivable at that peini that the ulfiimalte cost is
@ going to e less U

7 But ¢ Dro

3 quickly in this can@amﬂazlon the [

2 which commits the Township to oI _th ]

10 condemnaticon Lo 1ts conclusion rer

iz determined by Lhe COmMMisSSiloners.

1z it is blank check bsyond tThe 222,000,000
13 ; LT 5t confounding is that there
14 as to why the deposii needs
15 no reguirement for a deposit
ig in court. You can until the end of the
i7 ubﬁﬁemnat on proceeding pefore making the deposit and
18 there has been no showing of necessity, nc eminent

19 danger &35 Lo why The deposili needs to e made and
20 subiect the Township to much higher valus that 1Is
21 going to be paid by the citizens. And that®s not the
22 way 1t works. You dontl go to courl, gelt your amount
23 and Tthen go to the citizens, well the court ordered we
24 have to pay $30,000,000. You gsit vour authorization
25 before you move. You gel vour appropriation before
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1
2
3
4
5 That's exactly how it is done. And the
& communities where that happens may not be happy with
7 that in many cases. B that's how 1T iz done.
g8 nd everything was done appropriately
& here. You get the money first to do the bond before
10 you 9o through the condemnation efforts. And the
il Dolan case, we cite in ocur brief, 1s exactly on
iz point.
i3 It is a Supreme Court case where the
14 Borough of Tenafly was trying to condemn property for
15 the preservation of open space and this issue came up
16 and the Supreme Court guotes the trial court’s opinion
17 here on wage 172 of its opinion.
18 "It is rare that a municipalily knows
19 exactly what it has to spend to purchase a cerbtaln
20 iten. The wvalue of condemned land is commonly seen
21 nnder our cases noet Lo be usually fixed until all
22 avenues of appesal have been Exhéwa,zﬁ or there has
23 been a setltlement. I 15 not intended wh re there
24 were good falth proceedings to demand rigid adherence
25 ¢ initial calculations which are no more than
33
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1 preiiminary statements. Nor can the governing
2 officials be second-guessed at every stage of the
3 litigation in the determination of whal proceedings
4 should or should not be tTaken,® etceters.
5 Znd so The answery is this is whatl happens.
& This ig how it works.
7 If intervenors are allowed to contest the
8 amount to be paid for a plece of property, 1T 1s going
] to deter eminent domain. It is going to deter
10 condemnatlon hecause every resident of svery
11 or the State of New Jerssy when 1t condemns pr
12z will be able to make the same argument and, 1
i3 rolexed as to what role the intervenors
14 in this particular case if they were all
15 e. What would their function be in t
i6 We asubmit thal they have none, I won'
i7 It is in cur papers.
18 We submit they have not mel th ,
e for interventicn. This is an effort to enjoi:
20 liftigation, which is not favored. I will cite the
21 Dolan case for that proposition. And 1t 1s an effortg,
22 vour Honor, to usurp the statutory function of the
23 commissioners in condemnation cases and to usurp the
24 statutory functi of a jury in determining how much
25 is Lo a
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1 If the preoblem 1s, well, the town may have
2 to pay more than $22,000,000 for this property, that
3 is true., It is speculative. But it may be the case.
4 That should not deter this matter from proceeding and
5 the intervenors have no lsgal basis to make that
5 claim.
7 And we also say in our papers that there is
5 Srate money that is available for this condemnation.
9 So while the price ultimetely may be above 522,000,000
10 there is no telling -~ there is no predicting at this
11 point what the Township's share of thatl might be. So
1 it is completely premature,
13 On the other hand this claim is way oul of
14 time, This is really challenging a bond crdinance in
15 a referendum tThat occurred not a long time ago but
16 earlier this year. They have a very speciilc finite
17 period cf time to make these challenges and they are
18 trving to get around that by Trying to intervene in
19 this litigation.
20 Your Honor, 1f the residents of Readington
21 are concerned about statements that were made-- and I
22 don't think that there were any promises aboul whatb
23 was going To be paid. There were no representations
24 that this would never go above §22,000,000. But thexr
25 i a pelitical remedy for that and 1t 1s not a legal
35
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1 remedy to intervene Iin this case.
2 Rezponding To the motion of Mr. Orloff, I
3 am surprised to get hi thought
4 ware clear thal wa wou 51 T
5 possession and that th ?
6 exclusive possession T
7 The statute
g to file a declaration
= was done esarly 1n this
10 been cone sarliier with
11 Because 1L was dons ea
iz moment. declarati
13 record gh we wWou
14 brief, Soloerg?
15 property.
18 I hope tThat
17 of that mot
12
19 suggestion
20 case and, fi
Z21 dizcovery W
22 —=  youi hav
23 front of vo
24 lengthy his
25 municipalit
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1 don't know what discovery would reveal. We haven'tl
Z bheen told what discovery would reveal.
3 There are casss thal suggest tnat there
4 ig—-— litigants should not be entitled te lcook into or
5 evaluate or take discovery on the deliberative process
& of municipal bodies or governing bodies. I am not
7 sure what the nature is of the discovery theay would
8 seek or how it would chenge the facts, as they are
9 before vou on the record.
10 We are here on tThe rvefurn date on an ordeax
11 o show cause. If tThe propsriby owner wanis a plenary
1z hearing, they have To make a prima faclie case today
i3 thal there 1s sitrong and convincing evidence that
14 something is rotten in Denmark and if vour Honor
15 doessn®t think that is the case, tThere is no need for
16 discovery.
17 171% close with tnis, vour Hon
1a think this is important. There is 2 case 1
1 v. Council of Lawrence Township, an Appel a
24 decigion from 2002. 3228 H.J. Super 117 iz the
21 citation. BAnd at page 127 of that opinicon The court
27 iz asked to address a zoning ordinance and there was
23 an allegation there of i1l will in the passage of the
24 roning ordinance and citing The Supreme Court’s Riggs
Z5 opinion. This Appellate Division says:
37
Collocuy
1 "Courts generally will not inguire into
Z legisiative motive Lo lmpugn a facially walid
3 ovrdinance bui will consider evidence about the
4 legisiative purpose when the reasonablensss of the
5 enactment is not apparent on its face. Moreover, i a
& particular ordinance serves Lwo purposes, one lawlul
7 apandon one unlawful, & court should nolt inguire into
8 which purposs Lh% municipality intended the osrdinance
g to serve. The pressnce of a2 lawiul purposs will be
18 £f
Your Honor there is a lawful purposse herxe
ter final JGudgment.

R. Thing I would say,
vour Honor, 1f vou want 3 to the issue of
discovery, there isg discovery to be taken in this case
and discovery was fTaken In moest if not all of the
cases we cited. The pretext cases., 54And the discovery
does includs discovery of public ofificials not as To
their thinking process but as to what happened and
what was =zalid. The Township in this case spent a lot
of taxpaver money on public relations people. They
are a3 sublject of discovery. And this was zll directed
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H loocking to drag this thing out indefinitely. Whatever
2 track this case may technically be on, we are prepared
3 within reason to get it to the point as guickly as
4 possikle where your Honor will either hear dispositive
5 motionsg, probably, made on both sides, and if they can
5 not be granted for either side, Try the matter.
7 There 13 a lot of material in whal My,
8 Rnatican filed. Some of it is hearsay, some of the
G reporis he is relying on. We have a chance te talk to
10 -— we may not have to depose them -- the authors of
11 these reports. are experits to be presented to
1z the court. ISo this is a@ ¢ase and I Xnow Read*_gtah
13 would like To have this as a case -~ an in and ocut
14 kind of case. It is not that kind of case. It has
1= not evolved that way and 1T is not falr that it
15 procead tﬁaz way in an area such as this where most of
17 the regulation comes from the federal and state
18 authorities.
19 THE COURT: Thal geoes to my guesitilon that I
20 have for both counsel in this matter,
Z1 Having read all of this, it is apparent to
27 me that at least the Mew Jersey Department of
23 Transportation has some say in the regulation of
24 airports.
25 MR. ORLOFF:; They have a large say. They
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i have the bulk of the =say.
2 THE COURT: But they are not a party in
3 this action and there iz z lot of discussion on elther
4 part —- on either side asbout can Lhe alrport continue
5 in this way or not continue in this way. Should they
& be added as a party? What 1s your view?
7 ME. ORLOFF: I don't think they have To be
B a party. The fown is the condemning party and we are
9 the owners of the land. Sut do T think that the
10 Department of Transporiation has a role to play in
1 terms of thelr authority and where they are going?
12 Absclutely. And, frankly, thal's part of the
1 discovery process. It may not have to be formal in
14 the form of depcsition It may be in the form of
15 interviews. Bulb it 11 be in the form of witness
i6 testimony before vour r. Bsgause at The end of
17 the day the DOT is numpber one regulator of what
18 should happen hsre and whaz has really happened here,
18 as we indicatsd In our ?asezq is that The town has,
20 essentially, tried to high-jack that function.
21 THE COURT: Mr. Rhatican.
22 MR, RHATICAN: Your Honor, thank vou.
23 I am very glad vou brought that up.
24 Recause, a3 you probably know from our papers, the
25 Depariment of Transportation had a contract to
41
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1 purchase this property from Solbergs.
Z THE COURT: Yes.
3 MR . RHATICAN: Part of which the DOT was
4 going to preserve open space arcund the alrport and
5 that's reflected in correspondence which have
3 submitted with our papers, efcetera.
7 So the DOT when its negobtiations with Lhe
g it over price came To the
8 f to preserve this open
10 rdd vou want Lo preserve This
11 airyarig VO GO aﬁbaéw T 0T 18 very aware oI what
12 is going on here Today e nobt toeday in thi
13 court room. But they are aware of These condemnaltion
14 And if they wanted To intervesne they
15 1ts terest, as 13 the federal
16 government’'s, is somewhat restricted in the sense T
17 while the DOT and the federal -- F&AA have an intersst
15 in air navigation, the land use restrictions in some
12 respect still remain with the mﬁﬁm:ipa;ity¢ Now there
20 was a reference to the Zlrport Zoning Szafsty Ach,
21 That's & zoning issue. And I think t%e Township 15
22 very aware thal 1f the Solbergs wanted Lo change or
23 modify the use -- I am sorry. Change or modify the
24 airport, maintaining the same use as an alrport, the
25 Township would not be able To step that. Because the
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Safety Zoning Act would require. But the DOT,
its interest is really limited Lo alr
ion and making sure that the airports ~- even
eral aviation airporits of the State remaln
The DOT has ted this airport is substandard,
8o I th at The DOT, while tThey don't
be a party, is very much aware and, perhaps,
ilence is an indication of theilr position.
THE COURT: 1 intend Lo reserve on this
7711 issue a letter opinion by Hovember
four ofclock.
Thank vou, counsel.
MR, ORLOFF:  Thank vou, your Honor.
ME. RHATICAN: Thank vou.
{(Proceedings conciuded. )
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